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MYERS, J., FOR THE COURT:
1. On February 6, 2002, Alfa Insurance, as subrogee of Belinda Patterson, (“Alfa’) brought a
subrogation suit againgt Glenda Cascio. On April 11, 2003, after Alfa's case-in-chief, the County Court
of Forrest County granted Cascio’s motion to dismiss and directed a verdict in favor of Cascio. Alfa
appealed that judgment to the Circuit Court of Forrest County, which affirmed the judgment of the county
court.

92. Aggrieved by the judgment of the dircuit and county courts, Alfanow appeals, rasing the following

issues,



|. WHETHER THE TRIAL COURT ERRED IN GRANTING THE DEFENDANT’SMOTION FOR
DIRECTED VERDICT?

II. WHETHER THE PRESENCEOF THEDEFENDANT AT THE TRIAL ON THE MERITSWAS
REQUIRED IN THE ABSENCE OF A SUBPOENA OR COURT ORDER?

I11. WHETHER THE TRIAL COURT ERRED IN DENYING THE PLAINTIFF S MOTION FOR
DIRECTED VERDICT?

113. Finding reversble error, we reverse and remand in part, and affirm in part the trial court’s
judgment.
FACTS

14. On December 24, 2002, Patterson was involved in a rear-end collison. She suffered personal
injuries and damage to her vehicle, for which her insurance company, Alfa, reimbursed her. Alfa, as
subrogee of Patterson, sought to obtain ajudgment againgt Glenda Cascio, the party aleged to be @ fault
inthe accident. At thetrid on the meritsin the county court, an Alfarepresentative and Belinda Petterson
were both present. When the proceedings commenced, the tria judge asked counsdl for Cascio if he
intended to call any witnesses. Counsel for Cascio responded that he might possibly cal hisclient, Cascio,
as awitness but that she was not present. Alfa objected to the absence of Cascio from the proceedings
and moved for a default judgment or ajudgment in the nature of a directed verdict for the plaintiff, snce
the defendant would not be present to put on any evidence. The court, not finding there to be any strict
requirement of the defendant’s presence in the absence of a subpoena, denied these motions and
proceeded with thetrid. Alfarenewed these motions periodicaly during the trid, but the court continued
to deny them.

5. This particular case was, basicdly, a run-of-the-mill subrogation case; thus, Alfa came prepared

with certain standard documents, inadditionto the testimony of itsrepresentative and itsinsured, Patterson.



Among those documents were copies of checks demondrating Alfa's payments to Patterson, an
Agreement, Assgnment and Release, a Missssppi Uninsured Motorist Release and Subrogation
Agreement, and various hills detailing expenses incurred by Petterson as aresult of the car accident. The
trid court excluded dl of this documentary evidence citing, most often, Rules 403 and 901 of the
Missssppi Rulesof Evidence. Thetria court also excluded the medicd bills, declaring that they had not
been “authenticated” pursuant to Missssippi Code Annotated 8§ 41-9-119 (Rev. 2001). Thetrial court
a0 excluded any testimony regarding the amount of money Alfa pad to Patterson. The trid court did
alow into evidence a photograph of Patterson’ s vehide, showing the damage to therear of her vehicle, and
thetria court alowed Patterson to testify that her deductible was $200.
T6. The trid court dso dlowed Peatterson to testify to the particulars of the accident and how it
occurred. Inthisregard, Patterson testified that, as she was dowing to turn, with her turn signd on, she
was rear-ended by the driver of the other vehicle and that the driver of the other vehiclewastaking on a
cel phone at the time the accident occurred.
q7. After having excluded dl of Alfa's documentary evidence and much of the tesimony of Alfa's
witnesses, the trid court granted adirected verdict for Cascio. The primary reason given wasthat Alfahad
failed to put on any proof of lidility.

LEGAL ANALYSIS
T18. Before proceeding to our discussion, we should note that we have re-cast the issues from their
origind form in Alfa sbrief. Alfa s brief actudly states numerous issues and sub-issues; however, upon
reviewing the briefs and the record, we find that dl of those various issues stated by Alfa are functions of
thesethreebasic issues. Thus, wewill discusstheissues accordingly, addressng many of Alfa ssub-issues

asthey are, more properly, arguments in support of these three most basic issuesin the case.



|. WHETHER THE TRIAL COURT ERRED IN GRANTING THE DEFENDANT’SMOTION FOR
DIRECTED VERDICT?

T9. Alfa advances anumber of arguments in support of thisissue. The two most rdlevant arguments
arethe following: (1) the circuit court, in reviewing the decision of the county court, gpplied an incorrect
standard of review, and (2) at the trid, Alfa put on uncontradicted evidence of lidhility that should have
precluded a directed verdict in favor of Cascio.
910.  Cascio concedes that the circuit court applied an incorrect standard of review, but maintains that
the drcuit court, nonetheless, properly reviewed the decision of the county court and rendered the correct
decison. Cascio dso mantainsthat Alfafaled to put on sufficient evidence of ligbility, noting specificaly
that Alfafailed to postively identify Cascio asthe other party to the accident.
STANDARD OF REVIEW

111. Weemploy denovo review of atrid court's decison to grant amotion for directed verdict, and,
as we conduct this de novo review, we view the evidence in the record in the same light asthe trid court.
Fulton v. Robinson Indus., Inc., 664 So. 2d 170, 172 (Miss. 1995).
112. The standard to be applied by the trid court in considering amotion for directed verdict has been
stated by this Court asfollows:

The trid court may direct a verdict for the defendant at the close of the plaintiff's proof

under authority of Mississippi Rule of Civil Procedure 50(a) if, in the opinion of the court,

the plaintiff has failed to present credible evidence to establish the necessary eements of

his right to recover. Hall v. Mississppi Chem. Express, Inc., 528 So.2d 796, 798

(Miss.1988). The court must consider dl evidencethenbeforeit inthe light most favorable

to the plantiff and mugt concede to the plantiff al favorable inferences that could

reasonably be said to arise from that evidence. Benjaminv. Hooper Electronic Supply

Co., Inc., 568 So.2d 1182, 1187 (Miss.1990). Only if, viewed in that light, the court

determines that the matter is so overwhelmingly in favor of the defendant that no

reasonable juror could find for the plaintiff, should the court direct a defendant's verdict.
Id.



Thomas v. Smith, 786 So. 2d 418, 419 (12) (Miss. Ct. App. 2001).
713.  Our task then, inlight of the applicable standard of review, isto examine the evidence inthe record
and make a determination as to whether Alfa presented credible evidence to establish the necessary
elements of its right to recover, granting in its favor dl reasonable inferences arisng from the evidence
presented. Id. Thisde novo standard of review for motions for directed verdict is so well-settled asto be
beyond any question. See Lanev. Oustalet, 873 So. 2d 92, 95 (113) (Miss. 2004); Rossv. National
Forms and Systems Group, Inc., 882 So. 2d 245, 249 (T11) (Miss. Ct. App. 2004).
DISCUSSION
114. Wefind bothof Alfa sargumentsto have merit. Fird, it isquite clear that the arcuit court applied
an incorrect andard of review in consdering Alfa's appea from county court. In this regard, the circuit
court declared:
This Court uses the same standard of review as defined by our Supreme Court in that
‘findings of fact made by the trid judge will not be overturned on apped unlessthey are
manifesly wrong, clearly erroneous, or contrary to the overwheming weight of the
evidence.” City of Jackson v. Perry, 764 So. 2d 373, 376 (Miss. 2000); Kight v.
Sheppard Building Supply Inc., 537 So. 2d 1355, 1359 (Miss. 1989); Hardy v. First
Nat’| Bank of Vicksburg, 505 So. 2d 1021, 1023 (Miss. 1987). . . . Wewill not set
asdeatrid court’ sfindingsunlessthey aremanifestly wrong, clearly erroneous, or contrary
to the overwheming weight of the evidence. In said casg, the trid judge' s decison [to
grant adirected verdict in favor of Cascio] was not againg the overwheming weight of the
evidence.
Aswe noted above, the standard of review of motions for directed verdict is de novo, not clear/manifest
error, and about this point there can be no doubt. Lane, 873 So. 2d at 95 (13). Indeed, Cascio

concedes that the circuit court gpplied the wrong standard of review. Thus, we find that the circuit court

gpplied an incorrect standard of review, and that in and of itself could congtitute reversible error.



115. We do note, however, that the circuit court’s order also made the following statement, “In
reviewing dl the favorable inferences which benefit the Appellants, we find that liability had not been
established and the directed verdict was properly granted.” Cascio seizes upon this Statement and argues
that the circuit court, in spite of its own Statements to the contrary, did in fact properly review the county
court’s decision.

116. Theflawinthisargument isthat the dircuit court does not say initsorder that it granted dl favorable
inferences, pursuant to the de novo standard of review; rather, it merdy saysiit “reviewed dl the favorable
inferences” Then, in concluson, the court said thet its “review” showed no manifest or clear error.
Because of this, we find Cascio’s argument on this first point to lack merit. The circuit court’s order
declared that it reviewed the inferences favorable to Alfain order to determine if there was any clear or
manifest error. Thus, thecircuit court, in spite of thisreferenceto “reviewing favorableinferences” did not
state nor gpply the correct standard of review, and afailure to apply the correct standard of review can
conditutereversble error. Raytheon Aerospace Support Servicesv. Miller, 861 So. 2d 330, 335 (19)
(Miss. 2003); Stewart v. Merchants Nat’| Bank, 700 So. 2d 255, 259 (Miss. 1997); Richards v.
Harrah's Entertainment, Inc., 881 So. 2d 329, 333 (111) (Miss. Ct. App. 2004).

17.  Second, we find that Alfa is correct in its assertion that it presented uncontradicted evidence of
lidhility that should have precluded a directed verdict in favor of Cascio, and, additiondly, even if there
were any deficiencies in Alfa's case, these deficiencies were caused in large part by the trial court’s
improper exclusion of evidence. On this second argument of Alfa's under thisfirst issue, we will discuss
two things (@) the uncontradicted proof presented by Alfa and (b) the improper exclusons. We will

discuss each of these pointsin turn.



118.  Firg, based upon our review of the record, we find that Alfa managed to present uncontradicted
proof of lidaility, eveninspite of the fact that much of its evidence was ultimately excluded. An important
argument made by Cascio in thisregard is that, Snce naither of Alfa s witnesses actudly spoke the name
“Glenda Cascio,” therefore, Alfafalled to prove that Cascio was the other party to the accident. At first
glance, this argument appearsto have some merit, because, uponreviewing therecord, wefind that neither
of Alfd switnesses actudly spoke the name “Glenda Cascio.” However, we find additiondly that, while
neither of Alfals witnesses actudly said the words “ Glenda Casio,” Cascio was nonetheless identified
through testimony to be the other party to the accident. During the cross-examination of Petterson, the
following exchange occurred:

Q. Bdinda, asyou heard me say earlier, I’'m Bob Marshdl, and I’ m herefor Glenda Cascio, the
person that you've sued in thiscase. 'Y ou were driving when the accident occurred?

A.Yes

Q. And moving forward in traffic?

A.Yes

Q. How do you know she was talking on the telephone?

A. Because as soon as she - saw her coming and when she swerved, | saw her — she had her
hand up to her face holding a phone.

Q. You were driving forward, looking in the rear view mirror a her instead of where you were
going?
A.No, sr. Right —assoonas—wadll, | seen her. . ..

(emphasis added).

119. Asthis exchange illugtrates, counsd for Cascio actudly identified her as the other party to the

accident. After informing the witness that he represented “ Glenda Cascio,” he then asks how Patterson



knew that “she’” was talking on the telephone at the time of the accident. We are a aloss to know who
this “she” might refer to other than Glenda Cascio, especidly in light of the context given by Cascio's
counsd; that is, he initiated this exchange by declaring that he would be speaking about his client, Glenda
Cascio. Inlight of this, wefind that Glenda Cascio was, infact, identified asthe other party to the accident.
920.  Ultimady, fromour review of the record, it appearsthat Alfa sattorney was so discomfited by the
exclusonof dl of hisdocumentary evidencethat he actudly forgot to ask hiswitnessesthe Smple question,
“Who wasthe other party to the accident?’ But, wefind that Cascio hersdf remedied this problem through
the cross-examination of Patterson, because the “she” and “her” referred to inthe exchange quoted above
can refer to no other person but Glenda Cascio, given the context of the questioning. Therefore, we find
that Cascio was identified as the other party to the accident and we further find that there was sufficient
proof presented by Alfa, at the very least, to defeat amotion for directed verdict. Cascio would have had
ample opportunity during her case-in-chief to rebut Alfal sevidenceor toraisethe defense that Cascio was,
in fact, not the other party to the accident. While we have found that the proof presented by Alfa should
have precluded a directed verdict, we fed compelled to discuss thetrid court’s evidentiary rulings, even
though we dready find there to be grounds for reversd a this point.

921. Inthisregard, the record shows that the trial court excluded virtudly every piece of documentary
evidence proffered by Alfa. Among the documents excluded were the Subrogation Agreement between
Alfaand Peatterson as well asthe Agreement, Assgnment and Release executed by Patterson in favor of
Alfa Thetrid court also excluded copies of checks demongtrating that Alfahad reimbursed Petterson for
her expensesincurred due to the car accident. Inaddition, thetrid court sustained virtudly every objection

to Alfa s evidence raised by Cascio, with only two or three exceptions.



122.

While this is not necessarily remarkable in itsdlf, our review of the record indicates that the tria

court erred in making many of these rulings. For the sake of brevity, we will consder a representative

example regarding the medicd hills proffered by Alfa

123.

On one occas on, when Alfawas atemptingtointroducethesemedicd bills thefollowing exchange

occurred:

124.

A. | haveinjuriesto my neck. | had cervicd drain that was very painful; | could not hardly even
move my neck for several months. . ..

Q. And were you compensated by Alfa?
A.Yes.

Q. These documents that | handed youto look a and you testified these were your medicd hills,
you attended each and every vigt that' s reflected in these medicd hills, didn't you?

A.Yes, | did.
Mr. Clinton: I’ll move to introduce these [medicd billg] into evidence, Y our Honor.
Mr. Madhdl: Yes, gr, and | object. . . . He's not complied with the statute and the rule

concerning introduction of medica records, and evenif he did so, he would have to have someone
hereto authenti cate those medicd records and to tedtify that the expenses. . . werereasonable and

necessary.

The Court: I’mgoing to sustain the obj ectionwithregard to | don’t think the requirements of 41-9-
119 have been met based on the testimony that’ s been presented . . . .

Q. Do you know how much your medicd bill was for Hattiesourg Radiology?
Mr. Marshdl: I'm going to object to any further questions dong these lines.. . . .

The Court: Sustained because the proper predicatehasnot been laid pursuant to the evidence
of reasonableness of medical expenses pursuant to Code Section 41-9-119.

Asthe quote demonstrates, the court declared that the medicd hillswere being excluded “ because

the proper predicate has not been laid pursuant to the evidence of reasonableness of medica expenses



pursuant to Code Section41-9-119." The problem with thisruling is that Missssppi Code Annotated 8§
41-9-119 does not require evidence of reasonableness of medica expenses before medicd bills become
admissble rather, § 41-9-119 declares, “proof that medicd, hospitd, and doctor hills were paid or
incurred because of any illness, disease, or injury shall be prima facie evidence that such bills so paid
or incurred were necessary and reasonable.” Thus, thetrid court erred in excluding the medicd bills
under 8§ 41-9-119, because that provison does not require proof of reasonableness as a condition
precedent to admissibility.

125.  Oneargument repesated by Cascio very often throughout the trid was that Alfa could not put on
any evidence of the actual amount it paid to Patterson, because they were required to havedl of the service
providers(induding dl of the various doctors Patterson saw, representativesfromthe rental car company,
representatives from the auto repair shop, and the like) present at the tria to tedtify to the reasonableness
and necessity of the expenses. Thetrid court agreed with this argument and ruled conastently that Alfa
had to lay some foundation or provide a proper predicate or properly authenticate the question of
reasonableness and necessity of the amount paid. 1n other words, the trial court was requiring that Alfa
prove the reasonabl enessof theamountsit paid to Patterson before it would alow into evidence documents
or testimony bearing a monetary amount; and, further, the proof that the trid court inssted upon would
require that dl of the service providers (including the doctors, and the auto repair shop personnel) be
present at the trid to testify to the reasonableness of their charges.

126. Webdievethat at onetimethis may have been arequirement incases suchasthese; however, our
current law has changed those requirements. For instance, as hoted, Alfadid not have to have the doctors
tedtify to the reasonableness and necessity of Patterson’s medical expenses under 8 41-9-119 before

evidence of those expenses became admissible. 1n addition, as a separate matter, the trid court failed to

10



recognize that the fact that Alfa paid Patterson roughly $16,000 is a separate question from whether that
total amount (or the separate amounts adding up to that total) was reasonable. Indeed, the fact of the
amount paid appears of logica necessity to precede the question of that amount’ s reasonableness, since
achdlenge to the reasonableness of the amount paid would look to the specific amount paid and argue that
that specific amount was unreasonable or excessive. Thus, it gppearsthat thetria court misgpprenended
some of the evidentiary requirementsin making its rulings.

927.  All of theforegoing isto say that, based upon our review of the record, we find that the granting
of adirected verdict to Cascio was improper; therefore, we reverse that judgment and remand the case
to the circuit court with ingructions for it to remand the case to the county court for further proceedings
congstent with this opinion.

Il. WHETHER THE PRESENCE OF THE DEFENDANT AT THETRIAL ON THEMERITSWAS
REQUIRED IN THE ABSENCE OF A SUBPOENA OR COURT ORDER?

128.  Alfaarguesthat because of Cascio’ sfalureto personaly appear, thetria court should have granted
it adefault judgment or ajudgment againg the defendant, and that, inany event, Cascio’ sfalureto appear
rendered the proceedings unjust and unfair, inviolationof itsrightsto due process. Cascio arguesthat there
isno requirement that a civil defendant be physicaly present in the absence of asubpoena or court order,
and that a party may appear, if she chooses, soldy through her counsd.
STANDARD OF REVIEW

129. Thisissue has been addressed in our crimina law under Mississippi Code Annotated § 99-17-9
(Rev. 2000), which provides for acrimind trid to proceed, givencertain conditions, even if the defendant
failsto appear or chooses not to appear. Also, inSmmonsv. Sate, 746 So. 2d 302 (Miss. 1999), the

issue of acrimind trid proceeding in the absence of the defendant is discussed at length. Wewill forgo any

11



lengthy discussion of the Smmons case, as most of the sdlient features of that case are ingpposite here.
Suffice it to say that Smmons held, congstently withprior case law, that under certain circumstances (the
discusson of which would take ustoo far afidd in this particular civil case) acrimind tria may proceed in
the absence of the defendant. |1d.

130. Inthecivil redm, however, thisissue gppears to be one of first impression; thet is, we have been
uncble to locate any authorities in our state specifically addressing thisissuein the context of a avil trid.
Virtudly dl of the avil cases we find deal with circumstances in which neither the party, nor the party’s
attorney appeared at the trid; whereas, in the case sub judice we are presented with a circumstance in
whichthe party’ sattorney appeared (and actudly desired the matter to proceed), but the party hersdf was
absent. We could reason by analogy from § 99-17-9 and Smmons and find thet if acrimind tria may
proceed, given certain circumstances, in the absence of the defendant, then a avil trid may likewise
proceed in the absence of the defendant. This reasoning could possbly be vaid; however, the problem
with reasoning from our crimind law in this instance is that, as the Smmons case demongtrates, the
circumstances and conditions under which acrimind trid may proceed inthe absence of the defendant are
rather specific and have been devel oped and modified through severd lines of cases. See Smmons, 746
So. 2d 302; Sandoval v. State, 631 So. 2d 159 (Miss. 1994). Because of this, the only crimind law
principle from whichwe could safely andogize isthe basic principle that atrid may proceed in the absence
of the defendant; yet, the conditions inthe redim of crimina law under whichthat can happen do not appear
to have any workable pardld in the rem of civil law.

131. Thus wethink it isappropriate, at this point, to ook to the authority in other jurisdictions inmeaking
our decison on thisissue. Byrd v. The Mississippi Bar, 826 So. 2d 1249, 1252 (110) (Miss. 2002).

DISCUSSION

12



132. Afew other Sates have addressed thisissue directly. In Chapman v. Avco Financial Services
Leasing Co., 387 SE. 2d 391, 392 (Ga. Ct. App. 1989), the Court of Appeals of Georgia held that a
party may choose to absent herself and gppear through her counsd only. In Hiltibrand v. Brown, 234
P. 2d 618 (Colo. 1951), the Colorado Supreme Court held that, while parties must be afforded the right
to be present, atrid may proceed even though a party isnot present. Seealso 75 Am. Jur. 2d Trials 8
226 (1991).

133.  Thus, thelaw in other jurisdictions which have expressy consgdered the issue holds thet there is,
indeed, no requirement that a party be persondly present a thetrid, and, in addition, a party may choose
to be present soldy through counsel. We see no compdling reason, at thisjuncture, to reject the reasoning
of these other courts; however, in light of the facts of the case sub judice, we point out that a party who
choosesto absent hersdf fromher trid does so at the peril of her case-in-chief, especidly where, asin this
case, the voluntarily absent party is the angle party defendant and the only witness dated to be caled in
her own defense.

134.  Inlight of this, we find that the trid court did not err indenying Alfal smotionfor a default judgment
based upon Cascio’ sfailure to appear. However, we note again that this questionappearsto usto be one
which our supreme court has not explicitly considered.

1. WHETHER THE TRIAL COURT ERRED IN DENYING THE PLAINTIFF SMOTION FOR
DIRECTED VERDICT?

135. Alfaarguesthat, snce Cascio was not present, and since there were no other defense witnesses
present, dl of Alfa's evidence and testimony was uncontradicted and un-rebutted. Because of this, Alfa
argues that if anyone should have been granted a directed verdict on the issue of liahility, it was Alfa, not

Cascio. Cascio arguesthat Alfafaledto put onany evidence of lidhility, specificaly repeeting the fact that

13



neither of Alfa switnesses actudly spoke the name “ Glenda Cascio” asthe other personwho wasinvolved
in the car accident.

STANDARD OF REVIEW
1136.  Asnoted above, our standard of review of chdlengesto aruling on amation for directed verdict
isdenovo. Gibsonv. Wright, 870 So. 2d 1250, 1254-55 (9) (Miss. Ct. App. 2004); Smith, 786 So.
2d at 419 (12) .

DISCUSSION

137.  From our review of the record, we find that at least the following evidence was put on by Alfa:
testimony of Pattersonto the effect that she wasrear-ended by the other party named inthe suit; the picture
of Patterson’s car demongtrating damage to the vehicle cons stent with having beenrear ended; testimony
of Brock, along-time Alfadams adjuster, to the effect that Alfa reimbursed Peatterson for vehicle damage
and medica expenses incurred in this accident, the other party to which was the named defendant in the
auit; and testimony by Patterson in response to questions on cross- examination that dedt expresdy with
Glenda Cascio.
1138.  There was no evidence put on by Cascio. Inligt of this, dl of the evidence adduced by Alfa
stands as uncontradicted; therefore, we find thet if a directed verdict onthe issue of lighility was warranted
in this case, then the directed verdict should have been rendered in favor of the party who put on
uncontradicted and un-rebutted evidence.
139. However, we are not convinced that a directed verdict was proper infavor of Alfa Aswe noted
above, wedo find that Alfa established a primafacie case of liability, such that Cascio was not entitled to
adirected verdict againgt Alfa; yet, we believe that Cascio should have the chance to rebut the evidence

presented by Alfa

14



140. Therefore, we afirm thetrid court’s judgment denying Alfals motion for directed verdict against
Cascio.
41. THE JUDGMENT OF THE CIRCUIT COURT OF FORREST COUNTY IS
AFFIRMED IN PART AND REVERSED AND REMANDED IN PART. ALL COSTSOF
THISAPPEAL ARE TO BE DIVIDED EQUALLY BETWEEN THE PARTIES.

KING, CJ., LEE, PJ., CHANDLER, BARNES AND ISHEE, JJ., CONCUR.
BRIDGES, P.J., CONCURSIN PART AND DISSENTSIN PART. IRVING, J., CONCURS

IN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION JOINED BY
BRIDGES, P.J.

IRVING, J., CONCURRING IN PART AND DISSENTING IN PART:

142. | agree with the mgority that, via the cross-examination of Belinda Patterson, Glenda Cascio was
aufficiently identified as the other party who struck Patterson’s car from the rear, causing the injuries and
damages for which suit was brought by Alfaas subrogee of Patterson againg Cascio. | dso agree with the
mgority that the trid court erred in excluding evidence of Patterson’s medical damages. | further agree
with the mgority that Alfa presented a prima facie case of ligbility against Cascio.

43. However, since Alfa presented a prima facie case that Cascio wasat fault in causng the accident
and Cascio failed to present any evidence to rebut the primafacie case, | beieve that Alfawas entitled to
adirected verdict asto liability. Therefore, | respectfully dissent. | would reverse and remand the case
for further proceedings on the issue of damages only.

BRIDGES, P.J., AND GRIFFIS, J., JOIN THIS SEPARATE WRITTEN OPINION.
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